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462 VAN DYKE v. VAN DYKE. 

RECENT AMERICAN DECISIONS. 

Supreme Court of Pennsylvania. 
JAMES C. VAN DYKE et al. t. ELIZABETH VAN DYKE et al. 

Although a will may be ineffectual to pass land in another state, because not 
attested by subscribing witnesses, yet an heir at law to whom a legacy is given 
from the testator's Pennsylvania estate, the will being valid in this state, will be 
put to his election, and will not be permitted to claim the gift without giving 
assent to everything contained in the instrument. 

The English rule that cases in which a legacy is given by an unattested will 
upon the express condition that the legatee shall give up his claim to real estate 
devised away from him, are to be distinguished from those in which such a condi- 
tion is clearly implied, rests upon no sufficient reason, and cannot be satisfactorily 
explained. The clear intention of a testator should not be frustrated upon 
authorities establishing a distinction without any difference. 

The doctrine of equitable election is grounded upon the ascertained intention of 
the testator, and the court can resort to every part of the will to arrive at it, in 
construing a bequest within its rightful jurisdiction. 

Equitable election rests upon the principle of compensation ; and not of forfeit- 
ure, which applies only to the non-performance of an express condition. 

Courts of equity in Pennsylvania have jurisdiction in cases of election on the 
ground of trust ; although the case arises under a will, and bears incidentally 
upon the settlement of a decedent's estate. The jurisdiction of the Orphans' 
Court is concurrent, but not exclusive. 

On appeal in equity from a decree of the Court of Nisi Prius. 

Dr. Frederick A. Van Dyke, a citizen of Pennsylvania, domi- 
ciled in Philadelphia, died, leaving a will which was duly admit- 
ted to probate in Philadelphia. 

The decedent was owner of personal estate, and of real estate 
in Pennsylvania and also in New Jersey. 

By his will he gave to his daughters legacies to be paid from 
his estate in Pennsylvania (which nearly exhausted it), and devised 
the residue of his Pennsylvania estate, and his lands in New 
Jersey (particularly describing them), to his sons, in equal shares. 

The will, having no subscribing witness, was ineffectual to pass 
lands in New Jersey, and as to the testator's real estate there, he 
died intestate, and his daughters take in equal shares with his 
sons. 

This was a bill filed on behalf of the sons, alleging that the 
testator meant to exclude all but his sons from his New Jersey 
property ; and that he intended that his daughters should take no 
more than the legacies he had bequeathed to them. The prayer 
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was that they might be put to their election, either to give effect 
to the whole will by relinquishing their claim to the New Jersey 
property ; or, from their legacies, to compensate the sons for their 
loss in consequence of the daughters sharing with them the New 
Jersey property. 

No issue of fact was raised by the answers, and the question 
which came before the court was simply whether the legatees 
were bound to elect. 

E. Ooppie Mitchell and Edward Olmsted, for appellants. 

C. E. Morgan and William A. Porter, for appellees. 

The opinion of the court was delivered by 

Shakswood, J. — No question has been made by the parties as 
to the jurisdiction of a court of equity in this state to give the 
relief prayed for in this bill. It having been suggested that it 
would be an encroachment upon that which by the Acts of 
Assembly is exclusively conferred upon the Orphans' Court, the 
attention of the counsel was directed to this point when the cause 
was ordered for reargument. The learned and able gentlemen 
retained for the defendants have, however, frankly conceded it. 
Consent, indeed, cannot give jurisdiction, and it is therefore 
deemed proper to say that we entertain no doubt upon the subject. 
The Orphans'Court, by the Act of June 16th 1836, § 19, Pamph. 
L. 792, has jurisdiction of proceedings for the recovery of legacies 
— of the settlement of the accounts of executors — the distribution 
of the estates of decedents — and in all cases wherein executors may 
be possessed of or in any way accountable for any real or personal 
estate of a decedent. It is also the settled doctrine that the juris- 
diction of that court within its appointed orbit is exclusive : White- 
side v. Whiteside, 8 Harris 473 ; Shollenberger's Appeal, 9 Harris 
337 ; Black v. Black, 10 Casey 354 ; and, no doubt, a court of equity 
cannot interfere with a matter of which the Orphans' Court has ex- 
clusive jurisdiction : Loomis v. Loomis, 3 Casey 233 ; Biddle v. 
Bickley, 9 Casey 276. But it is not in every case which may inci- 
dentally bear upon the settlement of the estate of a decedent that 
its jurisdiction is exclusive ; otherwise all remedies for the recovery 
of claims against such estate would necessarily be drawn within its 
vortex. This has never been pretended : McLean's Executors v. 
Wade, 3 P. F. Smith 145 ; Sergeant's Executors v. Ewing, 6 
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Casey 75. This is not a proceeding to recover a legacy charged 
on land, nor to compel a settlement or distribution, but falls within 
the admitted scope of the authority of a court of equity in cases 
of trust. The legal title being in the defendants as heirs at law, 
that court, if it is a case of election, holds them bound, as 
trustees, to compensate the devisees disappointed of the bounty 
intended for them by the testator. The jurisdiction in such a 
case is expressly recognised as concurrent in Lewis v. Lewis, 1 
Harris 79. The decree of this court will doubtless be conclusive 
as to the subject-matter upon the final settlement of the accounts 
of the executors, but so would a judgment against them in a 
court of law, if no fraud or collusion were shown. We pass 
therefore to the main question. 

It may certainly be considered as settled in England, that if a 
will purporting to devise real estate, but ineffectually because not 
attested according to the Statute of Frauds, gives a legacy to the 
heir at law, he cannot be put to his election : Hearle v. Crreen- 
bank, 3 Atk. 695 ; Thellusson v. Woodford, 13 Ves. 209 ; Buck- 
ridge v. Ingram, 2 Ves. Jr. 652 ; Sheddon v. Goodrich, 8 Ves. 
482. Those cases have been recognised and followed in this 
country : Melchor v. Burger, 1 Dev. & Batt. Eq. 634 ; McElfresh 
v. Schley, 1 Gill 181 ; Jones v. Jones, 8 Id. 197 ; Kearney v. 
MeComb, 1 C. E. Green 189. Yet it is equally well established 
that if the testator annexes an express condition to the bequest 
of the personalty, the duty of election will be enforced : Boughton 
v. Boughton, 2 Ves. 12 ; Whistler v. Webster, 2 Ves. Jr. 652 ; 
Ker v. Wauchope, 1 Bligh 1 ; McElfresh v. Schley, 1 Gill 181. 
That this distinction rests upon no sufficient reason has been 
admitted by almost every judge before whom the question has 
arisen. Why an express condition should prevail, and one how- 
ever clearly implied should not, has never been and cannot be 
satisfactorily explained. It is said that a disposition absolutely 
void is no disposition at all, and being incapable of effect as such, 
it cannot be read to ascertain the intent of the testator. But an 
express condition annexed to the bequest of the personalty does 
not make the disposition of the realty valid : it would be a repeal 
of the Statute of Frauds so to hold. How then can it operate 
any more than an implied condition to open the eyes of the court 
so as to enable them to read those parts of the will which relate 
to the realty — and without a knowledge of what they are, how can 
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the condition be enforced ? " As to the question of the election," 
said Lord Kenton, while Master of the Rolls, " the cases which 
have been cited are certainly great authorities ; but I must confess 
I should have great difficulty in making the same distinctions if 
they had come before me. They have said you shall not look into 
a will unattested so as to raise the condition which would be 
implied from the devise if it had appeared; but if you give a 
legacy on condition that the legatee shall give the lands, then he 
must elect. However, I am bound by the force of authorities to 
take no notice whatever of the unattested will, as far as relates to 
the freehold estate:" Carey v. Askew, 1 Cox 241. "I do not 
understand," said Sir William Grant, "why a will, though not 
executed so as to pass real estate, should not be read for the 
purpose of discovering in it an implied condition concerning real 
estate annexed to a gift of personal property ; as it is admitted it 
must be read when such condition is expressly annexed to such 
gift. For if, by a sound construction, such condition is rightly 
inferred from the whole instrument, the effect seems to be the 
same as if it was expressed in words :" Brodie v. Barry, 2 Ves. 
& Bea. 127. So Lord Eldon declared that " the distinctions 
upon this head of law appear to be rather unsubstantial," and 
that " these are undoubtedly thin distinctions, and a judge 
having to deal with them, finds a difficulty in stating to his own 
mind satisfactory principles on which they may be grounded :" 
Ker v. Wauchope, 1 Bligh 1. And in another place : " The 
reason of that distinction, if it was res Integra, is questionable." 
" With Lord Kenton, I think the distinction such as the mind 
cannot well fasten upon :" Sheddon v. Goodrich, 8 Ves. 482. 

Mr. Justice Kennedt has expressed the same opinion. " When 
a condition is necessarily implied by a construction in regard to 
which there can be but one opinion, there can be no good reason 
why the result or decision of the court should .not be the same as 
in the case of an express condition, and the donee bound to make 
an election in the one case as well as the other:" Gity of Phila- 
delphia v. Davis, 1 Whart. 510. 

There is another class of cases in England wholly irreconcil- 
able with this shadowy distinction ; for the heir at law of a copy- 
hold was formerly put to his election, though there had been no 
surrender to the uses of the will. This was previous to 55 Geo. 
III. c. 192 : 1 White & Tudor 's Leading Cas. 239 note. Yet as 

Vol. XVII.— 30 
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Sir William Grant has remarked : " A will, however executed, 
was as inoperative for the conveyance of copyhold, as a will defect- 
ively executed is for the conveyance of freehold estate:" Brodie 
v. Barry, 2 Ves. & B. 130. 

The mind instinctively shrinks from the task of frustrating the 
clear intention of a testator, aiming, too, to make all his children 
equal, upon authorities establishing a distinction without any differ- 
ence. The precise point can never arise in this state, for happily 
our Statute of Wills of April 8th 1833, Pamph. L. 249, wisely 
provides that the forms and solemnities of execution and proof 
shall be the same in all wills, whether of realty or personalty. The 
case before us is of a will duly executed according to the law of 
Pennsylvania, devising lands in New Jersey, where, however, it 
is invalid as to the realty by not having two subscribing witnesses. 
A court of New Jersey might hold themselves on these authorities 
bound to shut their eyes on the devise of the realty, and consider 
it as though it were not written. And so they have held : Kear- 
ney v. Macomb, 1 C. E. Green 189. They might feel themselves 
compelled to say, with Lord AlvANLEY, however absurdly it 
sounds : " I cannot read the will without the word ' real' in it ; 
but I can say, for the statute enables me, and I am bound to say, 
that if a man, by a will unattested, gives both real and personal 
estate, he never meant to give the real estate:" Buekridge v. 
Ingram, 2 Ves. Jr. 652. But a statute of New Jersey has no 
such moral power over the conscience of a court of Pennsylvania 
to prevent it from reading the whole will upon the construction 
of a bequest of personalty within its rightful jurisdiction. If a 
question could arise directly upon the title of the heirs at law to 
the New Jersey land, doubtless the courts of any other state, upon 
the well-settled principles of the comity of nations, must decide it 
according to the lex rei sita. We are dealing only with the 
bequest of personalty, and the simple question is, whether the 
testator intended to annex a condition. If, without making 
any disposition whatever of the New Jersey estates — dying intes- 
tate as to them — he had annexed an express proviso to the lega- 
cies to his daughters that they should release to their brothers all 
their right and title as heirs at law to these lands, — it is of course 
indubitable that such a condition would have been effectual. We 
are precluded by no statute to which we owe obedience from 
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reading the Avhole will, and, if we see plainly that such was the 
intention of the testator, from carrying it into effect. 

Some cases have arisen in England upon wills disposing of 
English and Scotch estates, in which the judgments have not been 
harmonious, nor can any general principle be extracted from them 
bearing upon this question. In Brodie v. Barry, 2 Ves. & Bea. 
127, an heir at law of heritable property in Scotland, being also 
a legatee under a will not conforming to the law of Scotland as 
to heritable property, was put to his election. By that law, a 
previous conveyance by deed was necessary, according to the pro- 
per feudal forms, upon which the uses declared by the will might 
operate. As by the law of Scotland the heir at law in such a case 
was put to his approbate or reprobate (the Scotch law term for 
election), and it was very similar to a will of copyhold, Sir Wil- 
liam Grant, considering the law of both countries to be the 
same, felt himself freed from the necessity of determining by 
which law the decision should be made. Bundas v. Bundas, 2 
Dow & Clark 349, was a case in the House of Lords from Scot- 
land. The will was formal, according to the Scotch law, but was 
invalid as to real estate in England, under the Statute of Frauds. 
Yet the decision of the Court of Session putting the English heir 
at law to his approbate or reprobate, was affirmed. This case .is 
certainly in point in favor of the position taken in this opinion. 
It is true, that in the judgment pronounced by Lord Chancellor 
Brougham — then but recently raised to the woolsack — it is not 
put on that ground. He assumes that in England, while a court 
of law would be precluded by the statute from looking at the dis- 
position made of the realty, it was competent for a court of equity 
to do so ; and that the Court of Session in Scotland had only done 
what a chancellor in England had a right to do ; a distinction, it 
must be allowed, not doubted in any of the previous cases, which 
were all in courts of equity. 

In McOall v. McOall, Drury 283, Lord Chancellor Sugden 
held that an heir at law of heritable property in Scotland, who 
was also the devisee of real estate in Ireland, under a will duly 
executed as to the Irish, but ineffectual as to the Scotch estate, 
was bound to make his election. In the late case of Maxwell v. 
Maxwell, 13 Eng. L. & Eq. Rep. 443, which arose in England, 
the heir at law in Scotland was not put to his election, but dis- 
tinctly on the ground that the will, in the alleged disposition of 
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the Scotch estate, had used only general words. " If the will had 
mentioned Scotland in terms," said Sir Knight Bruce, Lord Jus- 
tice, " or the testator had not any real estate, except real estate 
in Scotland, that might have been a ground for putting the heir 
to his election. The matter, however, standing as it does, we are 
hound to hold that the will does not exhibit an intention to give 
or affect any property which it is not adapted to pass." And 
Lord Cranwokth concurred in this view. 

In this state of the authorities, we are clear in holding that we 
are not precluded by force of the New Jersey Statute of Frauds 
from reading the whole will of the testator in order to ascertain 
his intention in reference to the bequests of personalty now in 
question. We are equally clear that it is a case of election. The 
intention of the testator does not rest merely upon the implication 
arising from his careful division of his property among his child- 
ren in different classes, but he has indicated it in words by the 
clause, " I direct and enjoin on my heirs that no exception be 
taken to this my will or any part thereof on any legal or techni- 
cal account." It is true that for want of a bequest over, this 
provision would be regarded as in terrorem only, and would not 
induce a forfeiture : Chew's Appeal, 9 Wright 228. But, as has 
been often said, the equitable doctrine of election is grounded 
upon the ascertained intention of the testator, and we can resort 
to every part of the will to arrive at it. " The intention of the 
donor or testator ought doubtless to be the polar star in such 
cases," says Mr. Justice Kennedy, " and whenever it appears 
from the instrument itself conferring the benefit, with certainty 
that will admit of no doubt, either by express declaration or 
words that are susceptible of no other meaning, that it was the 
intention of the donor or testator that the object of his bounty 
should not participate in it without giving his assent to everything 
contained in the instrument, the donee ought not to be permitted 
to claim the gift, unless he will abide by the intention and wishes 
of its author:" City of Philadelphia v. Davis, 1 Whart. 510. 

This, however, is not the only mode in which the equity of the 
case can be reached. The doctrine of equitable election rests 
upon the principle of compensation ; and not of forfeiture, which 
applies only to the non-performance of an express condition : 
2 Madd. Ch. 49. Besides, no decree of this court could authorize 
the guardians of the minors to execute releases of their right and 
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title to the New Jersey land which would be effectual in that state. 

The alternative decree prayed for in the bill is that which is most 

appropriate to the case. 

Decree reversed ; and decree entered that the executors 
of F. A. Van Dyke, deceased, shall pay to the defend- 
ants such sum less than the amount of their respective 
legacies as will compensate the plaintiffs for the value 
of the shares of the said legatees in the said real estate 
in New Jersey ; and that it be referred to a master to 
settle and report such respective amounts. 



The English Statute of Frauds re- 
quired that a will of lands should be ex- 
ecuted in the presence of three subscrib- 
ing witnesses, or else " be utterly void 
and of none effect." In construing 
this statute, the courts have laid down 
two principles, which seem to be almost 
identical, but yet are susceptible of very 
widely different application. 

1 . That, since every man is presumed 
to know the law, where a testator de- 
vised lauds by a will not executed and 
attested as required by the statute, he 
never intended to have the devise take 
effect': Buckridge v. Ingram, 2 Ves. 652. 
2. That, since the law required a devise 
of lands to be proved by evidence of a 
certain character and solemnity, the 
courts were precluded from taking no- 
tice of the devise unless the proper evi- 
dence of it were produced. Or, in 
other words, they could not read the will : 
Thelluson v. Woodford, 13 Ves. Jr. 209. 

The first of these principles is founded 
on a maxim which is not true in fact, 
and which, in cases of wills, is not 
brought into operation. The rules of 
construction applied to wills are much 
less strict than those applied to deeds, 
because testators are frequently inopes 
consiiii, and ignorant of the law, and 
this has been so from a very early pe- 
riod. Executory devises have been 
supported, where as remainders they 
would have fallen ; and words are suf- 
ficient to pass an estate of inheritance, 



if used in a will, which, if found in a 
deed, would create only a life estate. 
Certainly, then, nothing could be more 
absurd than, upon the strength of such 
a maxim, to say that a testator did not 
mean what he has solemnly and clearly 
expressed in writing as the last act of 
his li fe, because he has omitted to have 
the required number of witnesses who 
subscribed their names as such, or some 
other technical and formal requisite. 

2. The second principle above men- 
tioned reduces the matter to a question 
of evidence. Where the will is so exe- 
cuted and attested as to be properly re- 
ceived and read in evidence before the 
court, it has never been doubted that 
those who receive benefits thereby will 
be held to give effect to every part 
thereof. Now, a writing could have 
been received in evidence by the court 
when considering a contract or a be- 
quest relating to personalty, which was 
not sufficient evidence to affect real es- 
tate under the statute : and, once in 
evidence, every part of it might cer- 
tainly be looked at in arriving at the in- 
tention of the framer of it as to the mat- 
ter in hand, i. e. the personal property. 

The anomaly in the English law, 
which has been followed in this country, 
and which is exposed and overruled 
in the foregoing decision, was intro- 
duced by Lord Habdwicke in 1749, 
in Heart v. Greenbank, 1 Ves. Sr. 298, 
where he seems to have been led away 
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by the very strong and positive words 
of the statute, "utterly void and of 
none effect," and to have given his de- 
cision of the point without fully exam- 
ining, and certainly without fully stating, 
the reasons upon which he grounded it. 
In the following year, 1750, the same 
chancellor decided the case of Boughton 
v. Boughton, 2 Ves. Sr. 12, which was 
also a question of election arising upon 
a will not sufficiently attested, and there 
he undertook to give the reasons for his 
judgment in Heart v. Greenbank; and 
drew the distinction between an express 
condition that those claiming benefit by 
the will should suffer the whole of it to 
take effect, and a similar condition im- 
plied from the evident intention of the 
testator. " If there is such a condition 
(express) annexed to a personal le- 
gacy, the court must consider every part 



of that, whether it is a matter relating 
to real estate or not. You must read 
the whole will relating to the personal 
legacy, let it relate to what it will ; 
which is a substantial difference, and will 
prevent going too far to break in upon 
the Statute of Frauds, and at the same 
time will attain natural justice, which 
requires, as far as may be, such a con- 
struction to be made, otherwise the in- 
tent of the testator may be overturned." 
It is to be regretted that the laws of 
evidence in states bordering upon each 
other should be so widely different as to 
give rise to cases like Van Dyke v. Van 
Dyke. The statute of New Jersey re- 
quires two subscribing witnesses to a 
will — that of Maryland three — and in the 
intermediate state of Pennsylvania a 
will is good without any subscribing 
witness at all. E. C. M. 



United States District Court. District of New Jersey. 
In Admiralty. 

AL0NZ0 JACKSON et al., Libelants, v. STEAM PROPELLER 

KINNIE. 

State statutes authorizing actions in rem against vessels for causes cognisable in 
admiralty are statutes conferring admiralty jurisdiction, and are therefore un- 
constitutional. 

A lien created by a state law against a domestic vessel for supplies furnished in 
a home port cannot be recognised or enforced in a court of admiralty. 

This was a libel for seamen's wages. The Hoboken Coal 
Company, intervening for their own interest, contested the libe- 
lants' demands, and claimed to have a lien upon the vessel for 
supplies furnished. A reference was made to a commissioner to 
hear the proofs and allegations of the parties. 

Hamilton and Wallis, for libellants. 

Jonathan Dixon, Jr., for intervenors. 



